
	  

Early	  Journal	  Content	  on	  JSTOR,	  Free	  to	  Anyone	  in	  the	  World	  

This	  article	  is	  one	  of	  nearly	  500,000	  scholarly	  works	  digitized	  and	  made	  freely	  available	  to	  everyone	  in	  
the	  world	  by	  JSTOR.	  	  

Known	  as	  the	  Early	  Journal	  Content,	  this	  set	  of	  works	  include	  research	  articles,	  news,	  letters,	  and	  other	  
writings	  published	  in	  more	  than	  200	  of	  the	  oldest	  leading	  academic	  journals.	  The	  works	  date	  from	  the	  
mid-‐seventeenth	  to	  the	  early	  twentieth	  centuries.	  	  

	  We	  encourage	  people	  to	  read	  and	  share	  the	  Early	  Journal	  Content	  openly	  and	  to	  tell	  others	  that	  this	  
resource	  exists.	  	  People	  may	  post	  this	  content	  online	  or	  redistribute	  in	  any	  way	  for	  non-‐commercial	  
purposes.	  

Read	  more	  about	  Early	  Journal	  Content	  at	  http://about.jstor.org/participate-‐jstor/individuals/early-‐
journal-‐content.	  	  

	  

	  

	  

	  

	  

	  

	  

	  

JSTOR	  is	  a	  digital	  library	  of	  academic	  journals,	  books,	  and	  primary	  source	  objects.	  JSTOR	  helps	  people	  
discover,	  use,	  and	  build	  upon	  a	  wide	  range	  of	  content	  through	  a	  powerful	  research	  and	  teaching	  
platform,	  and	  preserves	  this	  content	  for	  future	  generations.	  JSTOR	  is	  part	  of	  ITHAKA,	  a	  not-‐for-‐profit	  
organization	  that	  also	  includes	  Ithaka	  S+R	  and	  Portico.	  For	  more	  information	  about	  JSTOR,	  please	  
contact	  support@jstor.org.	  



150 H4AR VARD LA W RE VIE W. 

CONTRACT FOR THE SUPPLY OF INDEFINrTE BUSINESS REQUIREMENTS. 
- A promise by one party to buy all the ice necessary for carrying oni his 
business of ice dealer was, in a recent case, held good consideration for 
a promise to supply such a quantity at certain prices. Hickey v. Ofriez, 
82 N. W. Rep. 241 (Mich.). The decisiotn is important, for although 
contracts to ineet indefinite business requirements must be frequent, the 
few cases testing their validity are in conflict. The weight of authority 
is in accord with the principal case. National Furnace Co. v. Keystone 
Mfg. Co., I10 111. 427 ; Smzith v. Morse, 20 La. Ann. 220. But in some 
courts the contrary view has prevailed. Bailey v. Austrian, I9 Minn. 
535; Keller v. Y'Barru, 3 Cal. I47. 

ln -Bailey v. Austrian, supra, the leading case in support of the latter 
view, the plaintiffs agreed to purchase of the defendant all the pig ir-on 
they might want in their business during a specified time. Tbe court 
held the contract invalid, because the plaintiffs did not "agree to want 
any quantity whatever: " as by discontinuing business they could avoid 
all obligation, and thus were bound by no positive agreement. In the 
principal case the court, while rightly differing from this decision, met 
the objection it offered on the untenable ground that since it must be 
presupposed that the business would continue, the purchase of some 
ice was in tr-uth agreed upon. But the promisor made no stipulation to 
keep up the business, and he was, therefore, at liberty to act so as to 
incur no obligation to buy. The true test of validity in such a case is 
not whether the promise made necessary the purchase of some ice, but 
whether it fettered, or might have fettered, the promisor's concluct ? 
Such clearly was the effect of the present promise. The promisor made 
an absolute engagement to refrain from buying ice for businiess purposes 
from any one but the promisee. His free action was hampered, for he 
had either to incur an obligation, or to give up his business. There- 
fore, while the reasoning of the principal case would seem unsound, its 
conclusion is obviously correct. 

The decisions opposed to this view are appar-ently based on the sup- 
position that a promise to buy whatever materials one may need in busi- 
ness is like a promise to. do somethiing entirely at one's pleasure, as, for 
example, to pay whatever wages one may please or see fit. But the two 
differ essentially. The latter, unless interpreted to mean performance or 
payment of what is reasonable, constitutes no true promise. No inten- 
tioIn is expressed; no expectation of performance excited. It is in effect 
a mere statement, under the guise of a promise, that one will do what he 
will do. A promise like that in the principal case, however, which im- 
poses a restriction on the promisor's free action, affords, as was decided, 
a perfectly good consideration. 

NEGLIGENCE OF A BAILEE IMPUTED TO HIS BAILOR. - Few questions 
have led to such dispute and confusion as that of imputed negligence. In 
a recent case a mule, lent by the plaintiff, was injured by the concurring 
negligence of the bailee and the defendant. It was held that the bailee's 
negligence must be imputed to the plaintiff and was therefore a bar to 
his recovery. Illinois Cent. -R. R. Co. v. Sims, 27 So. Rep. 528 (Miss.). 
The decision is opposed to the true rule of contributory negligence, whlich 
denies recovery only where the plaintiff's own negligence, or tllat of his 
servant or agent, has contributed to cause the inijury. The defendant's 
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wrong, in such a case, is not lessened, but public policy and justice 
dematnd that as long as damages at common law are not apportioned as 
in the admiralty courts, Ino one hiimself causing or responlsible for another's 
causing, his ownl injury, shall shift the burden of it even upon a party who 
cannot deny having been in the wrong. rhe facts of the prinicipal case 
do not bring it within this rule. The plaintiff was not responsible for Ills 
bailee's acts; he could not have been held liable to one whomn the latter 
negligently injured while driving the mule. On principle, tlherefore, 
recover-y should have been allowed, as the plaintiff was without fault and 
had been injured by a wrongful act of the defencdanit, -the fact that an- 
other had been equally in the wrong with the defendant furinislhing tlle 
latter witlh no excuse. 

There are few decisions in point. In one line of cases where a slhip- 
per's goods, in the possession of a carrier, have been injured by the 
concurring negligence of the carrier and a third person, the shipper 
has been denied an action against the latter. Ar-ctic Fire ins. Co. v. Aiis/iiz, 
69 N. Y. 472. These cases are supportable only on the questionable 
ground that sinice the carrier is an absolute insurer, public policy should 
inflict on him the consequences of any loss. It is clear that these deci- 
sions, whether sound or not, do not govern the principal case. T wo 
early American decisions, wherein the point received no consideration, 
support the case under discussion. On the other hand, the New Jersey 
court, in an able opiniion, has recently denied the doctrine of imputed 
negligence under similar circumstances. Nez York, etc. R. R. Co. v. New 
Jersey, etc. R. R. Co., 6o N. J. Law, 338. Furtlher, the analogous cases 
which allow one injured in a hired carriage by the concurrent negligence 
of the driver and a third person to bring action against eitlher party, 
point to the same result. Ran.oiJkh v. O'Rivordan, I55 Mass. 221. Such 
scant authority as can be munstered to the support of the principal case, 
coming, as it does, fromi) a time when the doctrine of imputed negligence 
was muclh befogged, and being contrary to principle, would seem, there- 
fore, to afford no justification for the decision. 

DISCHARGE OF JURY ON FAILURE TO AGREE. -The question has re- 
cently been raised in an Illinois case as to whether the discharge of a 
jury by the court without the prisoner's consent, because of its inability to 
reach a verdict, is a bar to a second trial on the ground of former jeopardy. 
People ex rel. Dreyer v. Mag,erstadtf, Circuit Ct., Cook Co., Ill., National 
Corporation Reporter, April I9, 1900. The court, after an exhaustive 
review of the authorities, concluded that the state constitution, wvhich 
declared that no person shall be twice put in jeopardy for the same offence, 
had not been violated by a second trial of the accused. 

There is no doubt that this decision is in accord with the almost unf- 
versal current of opinion botlh in England and in the United States, 
though the contrary view prevails in five or six states. Com. v. Fifzja,rick, 
I21 Pa. I09. Nevertheless the general rule is the more modern, and on 
theory not free from objections. In the first place, it cannot be denied 
that the accused in such cases as the present has been put in jeopardy by 
the first trial. There was no defect in the indictment or in the proceed- 
ings - notlhing to prevent a valid conviction had the jurors agreed. The 
defendant left hiis case with them, and would seem to be entitled to a 
verdict from their mouths. The situation is clearly different from that 
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